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THE COMPTROL..ER GENERAL
OF THE LUN!TED 8TATES

WASHIMNGTON., D.C. 205a8

DECISION (:{
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MATTER OF:  piatrict or Columbia -~ Settlement of Lqual ¥Ymploynant

Opportunity Complaints mmdar the Kack Pay Act

DIGEST:  1),4 Mayor of the District of Columbia asks

vhether the Lack Pay Act, 5 U.8.C. § 5596,
provides acthority to informaily settle
Equal Employment Opprrtunity complaints

and awvard backpay to complainante without

a (inding of discriuinstion, Although a
speci{i{c fincing of discrimination need

not be nmade, tha:e must be a finding »f an
unjustif ad or unwarranted personnel action
that resulcs in the reduction or withdrawal
of pay, allowances, nr Jdifferectials of an
employee in order to satisfy the requizements
of tha Basck Pay Act,

This action involves a vequest dated October 28, 1975, by
the lionorabls Walter E. Washington, Mayor of the District of
Columbia, for a decision as to whether the District of Columbia
goverument, under auvth ' "“v of the Back Pay Act of 1966, 3 U.S.C.
§ 5596 (1970), may pay voumt agreed upon in settlement ¢f an
aqual amployment opportu....y complaint, notwithatanding the fact
that no finding of discr'minution has bean made. Fnclocaed vith
ths raquoests are two ssttlement agreements for our review, whici
are: (1) In the matter of Richard Williamson and Department of
Lnvironmental Servicos (Docket N.. 1646-D.C.), hereinafter referced

to as the Williamscn complnint, and, (2) In the mattar «f Brenca C,
Bamatt and Department of Environmantal serviceas (Docket llo, 5-DC-077),

hereinsfter referred to as the Samaett complaict,

The Wi{lliamson complajnt ssttlement provides among other thinga
for the reinatatoment of the employee in hir former WG-4, 'later
Pollution Plant Control Gperator (trainea) position as of January 22,
1975, and backpay for an approximnately 2-year period of aseparation
prior to that date.

The Barnett complaint settlement provides among othar things
for promotion of the employee to GS-6, atep 6, on May 25, 1975,
retroactively effective as of June 24, 1974, with backpay for the
retriuictive period.
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At the outset, it shculd be noted that rhase employees do
not coxe vwithin the purview oy the Pederal Equal Ewploymsnt
dpportuniries I'rogya:s set forth iu 42 U.8,.C. § 2000a-16 (Supp. II,
1972) and Civil Servicea Commiveion implementing regulntions coa-
ta!ned in 5 C.F.R. Part 712, inasmuch as the Department of Lnvi-
ronaantal Servicas, the{r employer, doss not have positions within
the coupatitive servica and therefcore is specifically excluded
frou coverage by the aforementicned statute. Accordingly, the
informal ceaplaint adjustwent provisions coataiued fn 5 C.V,R,
§ 713.217 are inapposite to the complaints harxe involved.

Por thin resson, the District of Columbia government requasta
A ruling from this Office as to vhether informal settlements of
Equal Crportunity Employmant complaints nay Ye made under the pro-
visions of the dack Vay Ac:, 5 U.S5.C, § 5596, vithout a finding of
discrinination., The goverusent of the bListrict of Columbis is
exprosaly included within the coveraga of sectiom 5596 of title 3,
United States (oda. 3ubsaection (b) of sectiocn 5596 provides, for
tha nayman? of ratroactive compensation to "[A]n amployse of an
asency vho, su the baeis of an administrative -detarnination or a
timaly appeal, is found by zppropriure authority under applicable
lav or regulation to have undergone an urnjustiiind or unwarranted
personnel action thact has resulted in the withdrawal or reduation
of all or a part of the pay, allowances, or differeatials of the
etployee ® & 4.  (VYwphasis supplied,)

The above~quoted prsvrision axplicitly requires a finding by
an apyropriate authority, as defined in the Civil Service Con-
migsion's inuplementing regulations, 5 C.¥.R. § 350.803(¢c), that
an employee nas undargone an iwpropsr or erronscus persounel action
that has caused him to lcae pay, allowvances, or differventials.
54 Comp. Gwyr. 700, 762 (1973); B-180010,05, Januayy 2, 1976, The
{nproper puoraonnel action may be any action by an authorised official
of an agency which rusults in the withdrawal or reduction of all or
any part of the pay, alluwancaes, or differentials of an emaployse.
See 5 C.P.R. § 550.803., lihile in the present case it wvoul! not
be necessary Lo uake a specific finding of discrinmination, a finding
of an {mprojevr or erromeous peraonuel actioo that satisfies tha
aforenentionad criteria is required by tho Back Pay Act and the
raguiations thereunder.
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Absent a findiug by an appropriate autherity of an unjustified
or unwarrunted personnel action, the dack Pay Act, 5 U.5.C, § 5596,
does not provide authority to iwplement the backpay awvards of the
Williarason and Barxnett cowpleint settloments.

, n! Fo KELI.‘ER
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